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In the case of Loffelmann v. Austria,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Dean Spielmann,
Sverre Erik Jebengydges,
and Sgren Nielsegection Registrar
Having deliberated in private on 17 February 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. Z29®) against the
Republic of Austria lodged with the European Consmiois of Human
Rights (“the Commission”) under former Article 25 the Convention for
the Protection of Human Rights and Fundamental démes (“the
Convention”) by an Austrian national, Mr Philemordffelmann (“the
applicant”), on 9 July 1998.

2. The applicant was represented by Mr R. Kohlhot lawyer
practising in Vienna. The Austrian Government (“tBevernment”) were
represented by their Agent, Mr F. Trauttmansdordffead of the
International Law Department at the Federal Migidwr European and
International Affairs.

3. The applicant alleged that he had been disodated against in the
exercise of his rights under Articles 4 and 9 of @onvention on the
ground of his religion as he was liable for miljtawr alternative civilian
service whereas members of recognised religiougtsex holding religious
functions comparable to his functions were exempted

4. The application was transmitted to the CourtloNovember 1998,
when Protocol No. 11 to the Convention came intadqArticle 5 § 2 of
Protocol No. 11).

5. By a decision of 1 February 2005 the Court ated the application
partly admissible.

6. Neither the applicant nor the Government filedther written
observations on the merits (Rule 59 § 1).



2 LOFFELMANN v. AUSTRIA JUDGMENT

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

7. The applicant was born in 1976 and lives inddau.

8. Upon his baptism on 9 July 1994 he became a beerof the
Jehovah's Witnesses in Austria, within which hesamed the function of a
preacher or “regular pioneerPfediger, allgemeiner Pionig¢rand, since
27 November 1996, a deacon or “ministerial servar({Diakon,
Dienstamtgehilfe In this function he assisted the clerical woflelulers of
the Jehovah's Witnesses.

9. On 17 November 1994 the Lower Austrian MilitaAuthority
(Militarkommandg found that the applicant was fit to perform naiti
service. On 3 July 1995 the applicant started higany service; however,
on 1 August 1995 he was discharged following atariyi medical expert
opinion that had found him unfit for service.

10. On 28 September 1995 the Lower Austrian Militauthority issued
a conscription ordeiStellungsbescheldn respect of the applicant, ordering
him to undergo another examination as to his abibt perform military
service pursuant to section 24(8) of the Militagnsce Act Wehrgeselz
as in force at the relevant time. As to the applissargument that he should
be exempted from military service under section3p4gf the Military
Service Act, it noted that the applicant was n@hember of a recognised
religious society.

11. The applicant appealed against that ordemcig in particular that
he should be dispensed from military service simeg@erformed a function
within the Jehovah's Withesses which was equivatettiat of members of
a recognised religious society who were exempted fmilitary service
under section 24(3) of the Military Service Act. flastrict such a privilege
to members of recognised religious societies wasobgectively justified
and was therefore in breach of the Federal Cofistitu

12. On 16 November 1995 the Federal Minister foefeDce
(Bundesminister fur Landesverteidiggndjsmissed the applicant's appeal
and confirmed the lower authority's decision.

13. On 8 January 1996 the applicant lodged a camphwith the
Constitutional Court \{erfassungsgerichtshpfrequesting it to repeal the
wording “recognised religious societies” in sectida(3) of the Military
Service Act.

14. On 1 December 1997 the Constitutional Couttsed to deal with
the applicant's complaint for lack of prospectsoécess. It referred to an
earlier decision by which it had found that theigdion to perform military
or civilian service raised no concerns as regaossptiance with Article 9
of the Convention.
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15. On 26 March 1998 the Administrative Couefwaltungs-
gerichtshof dismissed the applicant's complaint. It noted tha applicant
had solely complained about section 24(3) of théitdly Service Act in
conjunction with the 1998 Act on the Legal StatfifRegistered Religious
Communities Bundesgesetz Uber die Rechtspersonlichkeit vogidsén
Bekenntnisgemeinschafterhereafter referred to as the “1998 Act”), which
had entered into force on 10 January 1998. Howdher, Administrative
Court had to limit its examination of the legaldf/the drafting order to the
legal situation at the time when the order had hssmed. Referring to the
case-law quoted by the Constitutional Court, itnfduo concerns as regards
the legality of the drafting order and thereforeoaho indication to institute
proceedings to review constitutionalityGésetzesprufungsverfahjeras
proposed by the applicant.

16. On 14 May 1998 the Lower Austrian Military Aortity issued
another conscription order for an examination & #pplicant's fithess to
perform military service.

17. On 19 May 1998 the applicant lodged a complaiith the
Constitutional Court against the order. He submiifte particular that by
virtue of the 1998 Act, the Jehovah's Witnesseshw®mh granted the status
of a “registered religious community”. However, ttem-year period for a
successful application for recognition under the cdgmition Act
(Anerkennungsgesétznewly introduced by section 11 of the 1998 Act,
lacked objective justification. Furthermore, it giteded any recognition for
the following ten years. Since section 24(3) of Mditary Service Act
referred to “recognised religious societies” angtnieted exemption from
military service to members of recognised religisosieties, the applicant
again requested the Constitutional Court to revbkelimitation and also to
revoke the ten-year period prescribed in sectionfthe 1998 Act.

18. On 8 June 1998 the Constitutional Court refutse deal with the
complaint for lack of prospects of success. ItHartheld that the provision
of the 1998 Act referred to was not directly apglite to the case at issue.

19. Subsequently, the applicant filed a requestrézognition as a
conscientious objectoZ{vildiensterklarung, which was granted.

20. Between 1 February 1999 and 31 January 200pelfermed his
civilian service in a social institution.

21. On 1 February 2000 the applicant joined theliflous Order of the
Jehovah's Witnesses” Ofden der Sondervollzeitdiener der Zeugen
Jehovay where he lived and worked as a preacBetl{elmitarbeiter.

22. In February 2001 he left the order and comiihtio work as a
preacher and deacon.
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[I. RELEVANT DOMESTIC LAW

A. The obligation to perform military or alternati ve service

23. Article 9a § 3 of the Federal Constitutiond®as follows:

“Every male Austrian citizen is liable for militargervice. Conscientious objectors
who refuse to perform compulsory military servicelavho are dispensed from this
requirement must perform alternative service. Tiedaits shall be regulated by

ordinary law.”
24. Section 24(3) of the Military Service Act, iasforce at the relevant
time, read as follows:

“An exemption from the obligation to perform milifaservice shall apply to the
following members of recognised religious societies

1. ordained priests,

2. persons involved in spiritual welfare or inr@dal teaching after graduating in
theological studies,

3. members of a religious order who have maddearsovow, and

4. students of theology who are preparing to assaiierical function.”

25. Section 24(8) of the Military Service Act prded, inter alia, that
persons whose fitness for military service, havmtally been established,
became questionable had to undergo another exaomnaiowever, the
latest decision on fitness for performance of rajitservice remained valid
until the final conclusion of the fresh examination

B. Religious societies and religious communities

1. Recognition of religious societies

(8) Act of 20 May 1874 concerning the Legal Recotion of Religious
Societies Gesetz betreffend die gesetzliche Anerkennung von
Religionsgesellschaftdn RGBI (ReichsgesetzblattOfficial Gazette of the

Austrian Empire) 1874/68

26. Section 1 of the Act provides that all religgcfaiths which have not
yet been recognised in the legal order may be resed as a religious
society if they fulfil the conditions set out inethAct, namely that their
teaching, services and internal organisation, a§ as the name they
choose, do not contain anything unlawful or moraltiensive and that the



LOFFELMANN v. AUSTRIA JUDGMENT 5

setting up and existence of at least one commumity worship
(Cultusgemeindesatisfying the statutory criteria is ensured.

27. Section 2 provides that if the above condgiane met, recognition
is granted by the Minister for Religious AffairsCyltusministey.
Recognition has the effect that a religious socaitains legal personality
under public law j@ristische Person offentlichen Rech&nd enjoys all
rights which are granted under the legal ordeutthssocieties. Sections 4 et
seq. regulate the setting up of communities of hiptsmembership of
them, delimitation of their territory, and their ddies and statutes.
Sections 10 to 12 deal with the nomination of ielig ministers
(Seelsorgerof religious societies, the qualifications suargons must have
and how their nomination must be communicated te #uthorities.
Section 15 provides that the public authoritiespoesible for religious
matters have a duty to monitor whether religiouset@es comply with the
provisions of the Act.

(b) Examples of recognised religious societies

(i) Recognition by international treaty

28. The legal personality of the Roman Catholia€h is, on the one
hand, regarded as historically recognised, andherother hand, explicitly
recognised in an international treaty, the Condob#dween the Holy See
and the Republic of Austria, Federal Law Gazettéld. 2/1934 Konkordat
zwischen dem Heiligen Stuhle und der Republik Csodr, BGBI. I
Nr. 2/1939%.

(i) Recognition by a special law

29. The following are examples of special lawsogegsing religious
societies:

(a) Act on the External Legal Status of the IstadReligious Society,
Official Gazette of the Austrian Empire, No. 57/088Gesetz Uber die
aul3eren Rechtsverhaltnisse der Israelitischen Relggesellschaft, RGBI.
Nr. 57/1890);

(b) Act of 15 July 1912 on the recognition of @mlers of Islam
[according to the Hanafi rite] as a religious sbgi®©fficial Gazette of the
Austrian Empire No. 159/19125¢setz vom 15. Juli 1912, betreffend die
Anerkennung der Anhanger des Islam [nach handifiéisc Ritus] als
Religionsgesellschaft, RGBI. Nr. 159/1912

(c) Federal Act on the External Legal Status ef Bvangelical Church,
Federal Law Gazette No. 182/19@ufdesgesetz vom 6. Juli 1961 Uber die
aulBeren  Rechtsverhaltnisse der Evangelischen  KirchBGBI.
Nr. 182/196};

(d) Federal Act on the External Legal Status a& tBreek Orthodox
Church in Austria, Federal Law Gazette No. 229/1@Undesgesetz Uber
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die aulBeren Rechtsverhaltnisse der Griechisch-@alstchen Kirche in
Osterreich, BGBI. Nr. 182/H1);

(e) Federal Act on the External Legal Status ef @riental Orthodox
Churches in Austria, Federal Law Gazette No. 2082@Bundesgesetz Uber
aulRere Rechtsverhaltnisse der Orientalisch-OrthedoxKirchen in
Osterreich, BGBI. Nr. 22003).

(iii) Recognition by a decree (Verordnung) undes Recognition Act 1874

30. Between 1877 and 1982 the competent ministecegnised a
further six religious societies.

2. Registration of religious communities

Act on the Legal Status of Registered Religious Camunities
(Bundesgesetz Uber die Rechtspersonlichkeit von giéien Bekenntnis-
gemeinschaftejy Federal Law Gazette - BGBI | 1998/19

31. The Religious Communities Act entered into céor on
10 January 1998. Pursuant to section 2(3) of thie the Federal Minister
for Education and Culture has to rule in a formatten decision Bescheigl
on the acquisition of legal personality by the giglus community. In the
same decision the Minister has to dissolve anycason whose purpose
was to disseminate the religious teachings of tegious community
concerned (section 2(4)). The religious communéy the right to call itself
a “publicly registered religious community”.

32. Section 4 specifies the necessary contentthefstatutes of the
religious community. Among other things, they muspecify the
community's name, which must be clearly distingaldé from the name of
any existing religious community or society. Theysnfurther set out the
main principles of the religious community's faitthe aims and duties
deriving from it, the rights and duties of the coomty's adherents,
including the conditions for terminating membersfitgs further specified
that no fee for leaving the religious community nisey charged), how its
bodies are appointed, who represents the religgmmsmunity externally
and how the community's financial resources argethilLastly, the statutes
must contain provisions on the liquidation of theigious community,
ensuring that the assets acquired are not useshfts contrary to religious
purposes.

33. Under section 5, the Federal Minister mustigefto grant legal
personality to a religious community if, in view it§ teachings or practice,
this is necessary in a democratic society in ther@sts of public safety, for
the protection of public order, health or moralsfar the protection of the
rights and freedom of others; this is in particulae case if its activities
involve incitement to commit criminal offences, thstion of the
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psychological development of adolescents or undengi of people's
mental integrity, or if the statutes do not comypith section 4.

34. Under section 7, the religious community mngrm the Federal
Minister for Education and Cultural Affairs of tilame and address of the
persons belonging to its official bodies and of amange of its statutes
without delay. The Minister must refuse to accdm hotification if the
appointment of the official bodies contravened stegutes or if the change
of the statutes would constitute a reason for edfa$ registration under
section 5.

35. Section 9 specifies the reasons for terminatb a community's
legal personality. Legal personality ceases to texisthe religious
community dissolves itself or if the acknowledgmenhits legal personality
is revoked. Reasons for revoking legal personaline set out in
subsection (2): for example, if the reasons fongng legal personality no
longer subsist or if for more than one year no esdiepresenting the
religious community externally have been appointed.

36. The Act only regulates the granting of legatsonality. Once legal
personality has been granted to a religious comiyuitimay pursue the
activities referred to in its statutes. There aoespecific laws in Austria
regulating the acquisition of assets by religioosieties or communities,
the establishment of places of worship or assentniythe publication of
religious material. However, provisions which contexplicit references to
religious societies are spread over various statumstruments (see below).

37. Since the entry into force of the Religiousnm@aunities Act on
10 January 1998, non-recognised religious assonmtimay be granted
legal personality upon application. A previous &milon for recognition
under the Recognition Act is to be dealt with asagplication under the
Religious Communities Act pursuant to section 11(2)

38. Section 11(1) of the Religious Communities Aestablishes
additional criteria for a successful applicatiordenthe Recognition Act,
such as the existence of the religious associdtioat least twenty years in
Austria and for at least ten years as a registegdious community; a
minimum number of two adherents per thousand mesntiethe Austrian
population (at the moment, this means about 16(@8ons); the use of
income and other assets for religious purposekjdimg charity activities; a
positive attitude towards society and the Statd;ramillegal interference as
regards the community's relationship with recoghise other religious
societies.

3. Specific references to religious societiehmAustrian legal order

39. In various Austrian laws specific referencemade to recognised
religious societies. The following list, which istnexhaustive, sets out the
main instances.
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Under section 8 of the Federal School Supervisiort Bundes-
Schulaufsichtsges@tzepresentatives of recognised religious sogatiay
sit (without the right to vote) on regional eduoatboards.

Under the Private Schools AdPrivatschulgese)z recognised religious
societies, like public territorial entities, areepumed to possess the
necessary qualifications to operate private schawvlereas other persons
have to prove that they are qualified.

Under section 24(3) of the Military Service Actdamed priests, persons
involved in spiritual welfare or in religious teaesp after graduating in
theological studies, members of a religious ordeo Wwave made a solemn
vow and students of theology who are preparing dsume a pastoral
function and who belong to a recognised religionsety are exempt from
military service and, under section 13 of the @wilService Act, are also
exempt from alternative civilian service.

Under sections 192 and 195 of the Civil CoddBGB), ministers of
recognised religious societies are exempt fromatbleation to submit an
application to be appointed as guardians, and usdetion 3(4) of the
1990 Act on Juries of Assizes and Lay Judg€esthworenen- und
Schoffengesétzhey are exempt from acting as members of a @airgn
assize court or as lay judges of a criminal court.

Section 18(1)(5) of the Income Tax Act providestthantributions to
recognised religious societies are deductible frooome tax up to an
amount of 100 Euros (EUR) per year.

Section 2 of the Land Tax AcG(undsteuergesetzprovides that real
property owned by recognised religious societied amsed for religious
purposes is exempt from real-estate tax.

Under section 8(3)(a) of the 1955 Inheritance aiftl &t (Erbschafts-
und Schenkungsteuergegetmhich was still in force at the relevant time,
donations to domestic institutions of recognisedirches or religious
societies were subject to a reduced tax rate 862.5

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTDN
TAKEN TOGETHER WITH ARTICLE 9

40. The applicant complained that the fact thatvhe not exempt from
military service while assuming a function with tdehovah's Witnesses
which was comparable to those of members of resegnieligious societies
who were exempt from military service constitutadcdmination on the
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ground of his religion, prohibited by Article 14 tfie Convention taken
together with Article 9.
Article 14 of the Convention provides:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.

Article 9 provides as follows:

“1. Everyone has the right to freedom of thougbtiscience and religion; this right
includes freedom to change his religion or beliel dreedom, either alone or in
community with others and in public or private,@anifest his religion or belief, in
worship, teaching, practice and observance.

2. Freedom to manifest one's religion or belidigslisbe subject only to such
limitations as are prescribed by law and are necgse a democratic society in the
interests of public safety, for the protection abfic order, health or morals, or for
the protection of the rights and freedoms of otliers

A. Submissions by the parties

41. The Government pointed out that Article 9 & ®f the Federal
Constitution provided that every male Austrianzati was liable to perform
military service. Exemptions from this obligationerg set out in
section 24(3) and were linked to membership of eoggised religious
society. However, there were also further critevisich the applicant did
not satisfy either. The applicant had stated tieafunction was comparable
to those of persons who were involved in spiritw@lfare or in clerical
teaching after graduating in theological studiesmbo were preparing to
assume such functions. In this connection, the @uwent stressed that the
applicant had not stated at any time during theekiim proceedings that he
had studied theology at a university or any egeinginstitution. Therefore,
notwithstanding his religious denomination, the lmamt had failed to
prove that he complied with any of the four crideset out in the above-
mentioned provision. Thus, there was no need tsiden whether or not
the applicant had been discriminated against omgithend of his faith. Also
members of recognised religious societies who ditl gdomply with the
criteria laid down in section 24(3) of the Militaigervice Act were not
exempt from military service.

42. The Government submitted further that, as Goatracting States
were under no obligation to accept a refusal tdoper military service for
religious reasons, non-exemption of a person froititany or alternative
civiian service did not raise any concerns undetticke 9 of the
Convention. In any event, the applicant's submissidid not indicate that
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the obligation to perform military or alternativeviian service entailed any
concrete interference with his rights under Artigle

43. The applicant contested this view and manethithat if the relevant
domestic legislation provided for exemptions fronlitary or alternative
civilian service, it should do so without any disgnation. During the time
of his civilian service he had had to work fortyun® a week, and thus had
been unable to perform his functions as a deacdrpesacher and had had
to limit the practice of his religion to his spaime.

44. While it was true that the Jehovah's Witnesbkesl neither
universities nor faculties within State or churchiversities, they
nonetheless offered intensive clerical trainingekhtonsisted of theoretical
studies and practical experience. Elders and deaware in charge of
spiritual welfare, guided the community's worshiprovided social
assistance, celebrated mass, baptisms, marriagds famerals, and
supervised missionary work. The Religious Order tbé Jehovah's
Witnesses had already existed for many decades haod about 160
members in Austria. Most of its members lived aratked in a community
of preachers who took part together in morning Wigrsprayer and studies;
other members were “special pioneerSofderpioniere and “travelling
overseers” (épiscopdi or bishops) who visited communities to perform
missionary work and ensure spiritual welfare. Tppliaant claimed that he
himself worked full time as a deacon, whereas tio@ipion in issue did not
explicitly require full-time clerical work. The Atrsan authorities and
courts only linked the granting of an exemptionnir@ivilian service to
membership of a recognised religious society addndi examine whether
or not the person concerned performed comparabhetiins for the
purposes of section 24(3) of the Military Servicet.A

B. The Court's assessment

45. As the Court has consistently held, Article dfdthe Convention
complements the other substantive provisions ofGbeavention and the
Protocols. It has no independent existence sindeadt effect solely in
relation to “the enjoyment of the rights and freesd safeguarded by those
provisions. Although the application of Article Ibes not presuppose a
breach of those provisions — and to this exterst #utonomous — there can
be no room for its application unless the factssatie fall within the ambit
of one or more of the latter (see, among many othethorities,
Van Raalte v. the Netherland&l February 199 Reports of Judgments and
Decisions 1997-1, § 33, andCamp and Bourimi v. the Netherlands
no. 28369/95, § 34, ECHR 2000-X).

46. Further, the freedom of religion as guarantegdirticle 9 entails,
inter alia, freedom to hold religious beliefs and to pracaseligion. While
religious freedom is primarily a matter of indivaluconscience, it also
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implies, inter alia, freedom to manifest one's religion, alone angrivate,
or in community with others, in public and withimet circle of those whose
faith one shares. Article 9 lists the various formisich manifestation of
one's religion or belief may take, namely worshgaching, practice and
observance (seeas a recent authorityl.eyla Sahin v. Turkey[GC],
no. 44774/98, 88 104-105, ECHR 2005-XI, with furtheferences).

47. In the Court's view the privilege at issue amely the exemption
from the obligation to perform military service amdso, consequently,
civilian service, afforded to religious societigsrespect of those who are
part of their clergy — shows the significance whiicé legislature attaches to
the specific function these representatives ofjialis groups fulfil within
such groups in their collective dimension. Obseagvithat religious
communities traditionally exist in the form of orgsed structures, the
Court has repeatedly found that the autonomoustesxis of religious
communities is indispensable for pluralism in a deratic society and is,
thus, an issue at the very heart of the proteatibich Article 9 affords (see
Hasan and Chaush v. Bulga&C], no. 30985/96, § 62, ECHR 2000-Xl).

48. As the privilege at issue is intended to emsbe proper functioning
of religious groups in their collective dimensi@nd thus promotes a goal
protected by Article 9 of the Convention, the exémp from military
service granted to specific representatives ofgialis societies comes
within the scope of that provision. It follows thétrticle 14 read in
conjunction with Article 9 is applicable in the tast case.

49. According to the Court's case-law, a diffeeeraf treatment is
discriminatory for the purposes of Article 14 oétB@onvention if it “has no
objective and reasonable justification”, that ik,iti does not pursue a
“legitimate aim” or if there is not a “reasonablelationship of
proportionality between the means employed andde sought to be
realised”. The Contracting States enjoy a certaamgin of appreciation in
assessing whether and to what extent differencestherwise similar
situations justify a different treatment (see, amoother authorities,
Willis v. United Kingdomno. 36042/97, § 39, ECHR 2002-1V).

50. In the instant case, the Court first obsethas the exemption from
military service under section 24(3) of the MilgaiService Act is
exclusively linked to members of recognised religigocieties performing
specific services of worship or religious instrocti The applicant, a
member of the Jehovah's Witnesses, claimed thagpen®rmed similar
services. However, the Jehovah's Witnesses waleatirhe a registered
religious community and not a religious societyd éimere was thus no room
for an exemption under the above-mentioned legsiat

51. The Government argued that the applicant had been
discriminated against, because the criterion thgteeson applying for
exemption from military service must be a memberakligious society
was only one condition among others and the apglieeould not, in any
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event, have fulfilled the further conditions asha& not completed a course
of theological studies at university or at a conapée level of education.

The Court is not persuaded by this argument. Simeeompetent authority

explicitly based its refusal of the applicant'suest on the ground that he
did not belong to a religious society, there isneed to speculate on what
the outcome would have been if the decision had desesed on other

grounds.

52. The Court has to examine whether the diffexzent treatment
between the applicant, who does not belong toigioak group which is a
religious society within the meaning of the 1874c&mition Act, and a
person who belongs to such a group, has an obgeend reasonable
justification.

53. In doing so the Court refers to the casRafgionsgemeinschaft der
Zeugen Jehovas and Others v. Aust(na. 40825/98, 31 July 2008), in
which the first applicant, the Jehovah's Witnesisef\ustria, had been
granted legal personality as a registered religammmunity, a private-law
entity, but wished to become a religious societgiarrthe 1874 Recognition
Act — that is, a public-law entity. The Court ohsst that under Austrian
law, religious societies enjoyed privileged treatinen many areas,
including, inter alia, exemption from military service and civilian siee.
Given the number of these privileges and their neatithe advantage
obtained by religious societies was substantialiéw of these privileges
accorded to religious societies, the obligation amndrticle 9 of the
Convention incumbent on the State's authoritiesetoain neutral in the
exercise of their powers in this domain requiregtdifore that if a State set
up a framework for conferring legal personality oeligious groups to
which a specific status was linked, all religiousups which so wished
must have a fair opportunity to apply for this ggatand the criteria
established must be applied in a non-discriminatognner (ibid., § 92).
The Court found, however, that in the case of #fyvah's Witnesses one
of the criteria for acceding to the privileged stabf a religious society had
been applied in an arbitrary manner and conclutietl the difference in
treatment was not based on any “objective and nedde justification”.
Accordingly, it found a violation of Article 14 dhe Convention taken in
conjunction with Article 9 (ibid., § 99).

54. In the present case, the refusal of exemptiom military and
alternative civilian service was likewise based thie ground that the
applicant was not a member of a religious sociatgimthe meaning of the
1874 Recognition Act. Given its above-mentionedlifigs in the case of
Religionsgemeinschaft der Zeugen Jehovas and Qtier<ourt considers
that in the present case the very same criteriovhether or not a person
applying for exemption from military service is aember of a religious
group which is constituted as a religious societgannot be understood
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differently and its application must inevitably wésin discrimination
prohibited by the Convention.

55. In conclusion, section 24(3) of the Militaryer8ice Act, which
provides for exemptions from the obligation to peri military service
exclusively in the case of members of a recognigdidious society, is
discriminatory and the applicant has been disciateid against on the
ground of his religion as a result of the applicatof this provision. There
has therefore been a violation of Article 14 takanconjunction with
Article 9 of the Convention.

II. ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTON

56. The applicant also relied on Article 9 of ti@nvention in
complaining that he was not exempt from militaryvgee, unlike persons
assuming a comparable function in religious commemirecognised as
religious societies.

57. In the circumstances of the present case thetConsiders that in
view of the considerations under Article 14 read conjunction with
Article 9 of the Convention there is no separaseiésunder Article 9 of the
Convention alone.

lll. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENION
TAKEN TOGETHER WITH ARTICLE 4

58. The applicant complained that the fact thatvhe not exempt from
military service while assuming a function with tdehovah's Witnesses
which was comparable to those of members of resegnieligious societies
who were exempt from military service constitutadcdmination on the
ground of his religion prohibited by Article 14 tfie Convention, taken
together with Article 4.

Article 4 88 2 and 3 of the Convention reads alova:

“2. No one shall be required to perform forcedc@mpulsory labour.

3. For the purpose of this article the term ‘fdroe compulsory labour' shall not
include:

(@) any work required to be done in the ordinaoyrse of detention imposed
according to the provisions of Article 5 of [thep@/ention or during conditional
release from such detention;

(b) any service of a military character or, in e&ad conscientious objectors in
countries where they are recognised, service egdntdead of compulsory military
service;

(c) any service exacted in case of an emergencglamity threatening the life or
well-being of the community;



14 LOFFELMANN v. AUSTRIA JUDGMENT

(d) any work or service which forms part of norro@ic obligations.”

59. The Court considers that, in view of its fimglunder Article 14 read
in conjunction with Article 9 of the Conventiongtie is no need to examine
this question also from the point of view of Arécl4 read in conjunction
with Article 4, all the more so as the core isswbether the difference in
treatment may be based on the criterion of “beimgeanber of a religious
society”, has already been sufficiently dealt vatiove.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

60. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

61. The applicant claimed 4,000 Euros (EUR) fan-pecuniary damage
for the suffering caused by the obligation to lehigvocation as a full-time
“pioneer” preacher and the restriction of his deites a “ministerial servant”
for one year. Furthermore, criminal proceedings been initiated against
him while his request for suspension of the ordgsdrform civilian service
was still pending before the Constitutional Court.

62. The Government maintained that the findingaofiolation would
constitute sufficient just satisfaction. In any eyehe amount claimed was
excessive.

63. The Court considers that the applicant hatasesl non-pecuniary
damage which cannot be compensated by the finding wiolation. It
considers that the sum claimed by the applicaneafgpreasonable and
awards the full amount, namely EUR 4,000, plus &y that may be
chargeable on this amount.

B. Costs and expenses

64. The applicant claimed EUR 8,198.53, plus vadéded tax (VAT),
for the costs of the domestic proceedings and E|4R%99, plus VAT, for
the costs of the proceedings before the Court.

65. The Government pointed out that the applicatiad been declared
only partly admissible.

66. The Court reiterates that, according to itedaw, it has to consider
whether the costs and expenses were actually aresserily incurred in
order to prevent or obtain redress for the mattemd to constitute a
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violation of the Convention and were reasonabléaguantum. The Court
considers that these conditions are met as reglaedsosts of the domestic
proceedings. It therefore awards the full amouatnoéd under this head,
namely EUR 8,198.53, plus any tax that may be dabig to the applicant
on this amount.

67. As regards the proceedings before the Cetapplicant, who was
represented by counsel, did not have the benefegsl aid. However, the
Court finds the claim is excessive as the appbcatwas only partly
successful. Making an assessment on an overal,bd Court awards
EUR 2,500 under this head, plus any tax that mayhmegeable to the
applicant on this amount.

68. The Court, thus, awards a total amount of HIOR98.53 in respect
of costs and expenses.

C. Default interest

69. The Court considers it appropriate that tHaukinterest should be
based on the marginal lending rate of the Eurofigamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 14 loé tConvention
taken in conjunction with Article 9 of the Conventi

2. Holds that there is no separate issue under Article thhefConvention
alone;

3. Holdsthat it is not necessary to examine the complanater Article 14
taken in conjunction with Article 4 88 2 and 3 (i§)the Convention;

4. Holds
(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, the following aomts:
() EUR 4,000 (four thousand Euros) in respecnoh-pecuniary
damage, plus any tax that may be chargeable tapjpkcant;
(i) EUR 10,698.53 (ten thousand six hundred amkety-eight
Euros and fifty-three cents) in respect of costd expenses, plus
any tax that may be chargeable to the applicathisramount;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onathmve amounts at a
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rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

5. Dismisseghe remainder of the applicant's claim for jusiséaction.

Done in English, and notified in writing on 12 Mar2009, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President



